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goal

 

 

The goal is to test whether a set of lectures on the essence of law
may be useful for enhancing and supporting interdisciplinary
research

The lectures are based on Part I of Mireille Hildrebrandt's 'Law for
Computer Scientists and Other Folk' book

Mireille Hildebrandt
Dutch lawyer and philosopher who
works at the intersection between
law and computer science



Summary 

 
What we discussed so far: 
Chapter 2. Law, Democracy and the Rule of Law 
Chapter 3. Domains of Law: Private, Public and Criminal Law

This time:
Part I. Jurisdiction in Western Legal Systems
Part II. International law
Part III. Supranational law



PART I 

Jurisdiction in Western legal systems



Generally used as territorial jurisdiction;

However, a more accurate view =

The competence to legislate, adjudicate, enforce, or,

The territory or domain over which an entity holds

jurisdiction in the first sense.

Another distinction:

Internal jurisdiction (within the state)

Extraterritorial jurisdiction (in other states).

JURISDICTION

 



What is a state?

Philosophy: An entity that maintains a 'monopoly on the

legitimate use of violence' (Max Weber)

Law:

STATE

 







Sovereignty (who can make and enforce rules in a given space?)

Kompetenz-kompetenz principle

Why is this relevant?

 

state state state state
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private international law +
consumer law
- applicable law;
- place of disputes (courts);
- place of enforcement



private international law +
Internet
- applicable law;
- place of disputes (courts);
- place of enforcement.



Part II 

International

law



International Law 

• Why is international law different? Different actors 

&  different sources of law

• What is the relation with national law? Monism & Dualism





DIFFERENT ACTORS 

• Focus on SOVEREIGN STATES

• International organizations – WTO, United Nations

• Companies – Shell, Google

• NGOs – Greenpeace

• Individuals



DIFFERENT SOURCES (I) 

• Lack of efficient enforcement tools (e.g. economic sanctions)

• Highly political 

• Weak narrative against the sovereignty of States



DIFFERENT SOURCES (Ii) 

• Customary law – practice + recognition (Portugal v. India, ICJ)

• Treaties – a “contract” between two countries

signed (representatives who negotiated

the text) and ratified by the heads of state, after internal

agreement within the states

• General principles of law – 

equality of states (Security Council?) 

principle of non-intervention (US elections?) 

strict prohibition of acquisition of territory of another state

by means of force (Ukraine?)



DIFFERENT SOURCES (IiI) 

• Judgements (International Criminal Court, International Court

of Justice)

• Decisions of International Bodies (WTO)

• Unilateral actions or declarations of states

• Ius cogens, obligations erga omnes - human dignity, genocide

and crimes against humanity (Syria?)



monism v dualism (I) 

A monist approach

• one hierarchical legal order

• international treaties overrule national law

• binding force as they are ratified

• citizens can appeal directly to international law/national

courts are legally bound to apply



monism v dualism (Ii) 

A dualist approach

• separate legal orders

• must first be transposed into national legislation

• citizens cannot directly appeal to international law / national

courts that are only bound by national law



Part III 

supranational (EU) law



EU law as international law 

Created by Treaties 

Evolution through Treaty amendments 

Member States are the 'Masters of the

Treaties'

Principle of conferral of powers 



EU law as a new legal order 

Own supranational institutions in charge of decision-, law-making and

enforcement 

MS may be bound without consent

Citizens are directly represented in EP 

CJEU Jurisdiction: 

Direct enforcement of EU law by individuals before national courts 

Primacy of EU law over national law

- obligatory for MS 

- system of individual judicial protection



van gend en loos (1963) 

Facts: Reclassification of import tariff on urea-formaldehyde  

Question: Can individuals directly rely on provisions of EU law?

Answer: 

- New legal order of international law 

- The subjects of this legal order are MS and their nationals

- Treaty provisions have direct effect if they are clear, precise and

unconditional



costa v enel (1964) 

Facts: Mr Costa refused to pay a bill to ENEL of 1925 lire because he believed

the nationalisation of electricity companies into ENEL was against EU law

Question: Does EU law have precedence over national law?  

Answer: 

- Law stemming from the Treaty is an independent source of law

- EU law has precedence over and cannot be overriden by domestic law

+ Simmenthal (1978): 

- EU law also has precedence over newer domestic law

- In cases of conflict, national law must be set aside by the domestic judge



Power to act (i) 

No general legislative competence

Art. 5(2) TEU: 'Under the principle of conferral, the Union shall act only

within the limits of the competences conferred upon it by the Member States

in the Treaties to attain the objectives set out therein. Competences not

conferred upon the Union in the Treaties remain with the Member States' - EU

action requires a legal basis

Art. 5(1) TEU: '[...] The use of Union competences is governed by the

principles of subsidiarity and proportionality'



Power to act (II) 

Classification of competences:

Exclusive: 

- only the EU may legislate and adopt legally binding acts

- e.g. customs union, competition law, monetary policy for Eurozone MS 

Shared: 

- both the EU and the MS may legislate and adopt legally binding acts

- MS may only exercise their competence to the extent that the EU has not exercised its

competence

- e.g. internal market law, environment, consumer protection

Supporting: 

- in certain areas, the EU has the competence to carry out actions to support, coordinate or

supplement the actions of the Member States

- EU action cannot entail harmonisation 

- e.g. protection and improvement of human health, culture, education 



Power to act (III) 



Power to act (IV) 

Subsidiarity: 

- Objective can be better achieved at EU level (because of scale or effects of

the proposed action) 

- In cases of shared or supporting competences 

Proportionality: 

- EU action shall suitable and not exceed what is necessary to achieve the

objective

- Relevant for all EU competences

- Relevant also for choice of legal instrument 



legal acts 

Art. 288 TFEU: 'To exercise the Union's competences, the institutions shall adopt

regulations, directives, decisions, recommendations and opinions'

Regulations: 

- general application

- binding in their entirety

- directly applicable in all MS

Directives: 

- binding as to the result to be achieved upon each addressed MS

- leave to the national authorities the choice of form or methods 



decision-making  

Nowadays mainly the ordinary legislative procedure (Art. 294 TFEU)

Commission has the right of legislative initiative

The Council of Ministers takes the decision (with clearance from EP)

- Qualified Majority Voting 

- >= 55% (15 out of 27) of member states vote in favour 

- the proposal is supported by MS representing >= 65% of the total EU

population

The European Parliament allows the Council to take a decision



remedies 
Against acts of European Institutions: 

Direct:

- Action for annulment (Art. 263 TFEU)

Indirect: 

- Preliminary ruling (Art. 267 TFEU)

Against acts of national authorities:  

Direct: 

- Infringement procedure:

- by Commission (Art. 258 TFEU)

- by other MS (Art. 259 TFEU)

Indirect: 

- Preliminary ruling (Art. 267 TFEU)  




